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ARGUMENT 
I. THE BOARD ACTED ARBITRARILY AND CAPRICIOUSLY WHEN IT 
DETERMINED THAT THE BASEMENT APARTMENT WAS ILLEGAL. 
A. Appellant Produced Considerable Evidence to the Board Establishing 
that the Basement Apartment has Existed Since the House was 
Constructed 
As the record clearly establishes, and as any reasonable mind will conclude, there 
is no substantial evidence supporting the Board of Adjustment's ("Board") decision that 
the basement apartment is illegal. While Provo City ("City") forwards a number of 
arguments, claiming that enough supporting evidence exists to make the City's decision 
not arbitrary and capricious, as shown below, the City's arguments are flawed. The 
evidence overwhelmingly supports the conclusion that the basement apartment has been 
in existence from the time the house was built in 1950. 
1. The Separate Basement Entrance has Existed Since the Initial 
Construction of the Home. 
The City concedes that a separate entrance has existed for the basement apartment 
since the building was constructed in 1950. Appellee's Br. 16. While that point is not 
dispositive, it certainly supports the conclusion that the basement apartment has existed 
since the house was constructed. 
2. The Evidence Clearly Establishes that the Basement Bathroom 
has been in Existence from the Beginning. 
The bathroom has existed since the building was constructed in 1950, as attested to 
by the sworn affidavit of a professional plumber. Back of R. 286. The existence of the 
bathroom is also supported by notes made in a case file memorandum created by Provo 
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City Community Development in 1983 ("1983 City Memo") which establishes that the 
basement was built first and lived in before the rest of the house was completed. R. 216. 
It's hard to imagine anyone living in the basement apartment if there was no bathroom to 
use. Thus, the existence of the bathroom is clearly established. 
The Board, however, rejected the sworn affidavit of the professional plumber who 
saw the plumbing, and despite the corroborating evidence in the 1983 City Memo. 
Instead, the Board chose to believe the testimony of a layman Board member who formed 
his opinion based upon pictures of the plumbing. R. 164-165. While the Board certainly 
has some discretion for weighing evidence, it does not have this much discretion. The 
Board's acceptance of the lay Board member's testimony over that of the professional 
plumber's and the findings of the 1983 City Memo is clearly arbitrary and capricious. 
3. While the Basement Kitchen's Origin is Not Entirely Clear, 
Evidence Suggests that a Reasonable Mind would Likely 
Conclude that the Basement Kitchen was Existing at the Time 
the Home was Constructed, especially in light of the Basement 
Bathroom and Entrance. 
Having failed on the first two points, the City's final argument against the 
existence of the basement apartment is that there was no kitchen in the basement. 
Appellee's Br. 18. It bases its assertion that there was no kitchen on the testimony of Mrs. 
Shain, the daughter of the first purchasers of the home. Id But, Mrs. Shain did not testify 
that there was no kitchen. R. back of 283. Instead, she testified that she did not remember 
whether there was a kitchen, but believes there was not one because her mother cooked 
for the renters on occasion. R.138; R. back of 283. 
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Because we know the facts underlying Mrs. Shain's belief that there was no 
kitchen, we do not have to rely on her conclusion about its existence. Instead, we can 
determine for ourselves whether those facts, as reported by Mrs. Shain, support her 
conclusion. Rather than establishing that the basement had no kitchen, the most likely 
explanation for the fact that Mrs. Shain's mother cooked for the renters is that her mother 
was a nice person and wanted to make sure that those college kids living in her basement 
occasionally ate a well-cooked meal. If, as Mr. Shain testified, her mother only cooked 
for the renters occasionally (R.138), where did those kids prepare food and eat the rest of 
their meals? Furthermore, we know from the 1983 City Memo that "the basement was 
the only residence for some time. Later the top residence was added." If there was no 
kitchen in the basement as the City asserts, where did those early basement occupants 
prepare their meals? 
The answer to those questions is that the meals were prepared in the basement 
kitchen. The testimony of Mr. Larson, the professional plumber, again supports the 
conclusion that the kitchen was in place from the time the house was built. Back of R. 
286. His affidavit establishes that not only was the plumbing for the bathroom installed 
in 1950, but that the plumbing for the kitchen sink was installed at that time. Id. Also, 
Mr. Paulson, the second owner, says that the kitchen was in existence when he purchased 
the home in 1961. Back of R.282. Again, if the Board believes that the fact that Mrs. 
Shain's mother sometimes cooked for the renters outweighs the affidavits of a 
professional plumber, the evidence in the 1983 City Memo, and the testimony of Mr. 
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Paulson, then the Board has acted arbitrarily and capriciously. 
Furthermore, the City's argument that without a kitchen there is no basement 
apartment rests on the premise that an apartment must have a kitchen to be an apartment. 
The City, however, provides no authority to support this conclusion. Many studio 
apartments do no have a kitchen, per se, but are still considered apartments. Nevertheless, 
the City is adamant that a "kitchen" is required, and that "cooking facilities" are 
something less than a kitchen and do not count towards establishing an apartment. Thus, 
according to the City, Mr. Paulson's testimony about cooking facilities, R. Back of 98, 
likely refers to "minimal amenities installed by the roomers themselves, such as a portable 
hot plate." Appellee's Br. 24. But the City fails to cite any authority to support its 
assertion that cooking facilities do not count as a kitchen for purposes of establishing an 
apartment. Instead, the City draws this conclusion from its interpretation of the word 
"facilities" as meaning something portable. But the dictionary's definition of facilities, 
"something designed, built, installed . . . " indicates that, contrary to the City's assertions, 
I I 
that facilities refers to something permanent, not mobile or minimal. Furthermore, if 
these cooking facilities were really small mobile amenities installed by the roomers as the 
City asserts, the roomers would have taken the portable amenities with them when they 
moved from the apartment. Thus, there would be no portable "facilities" (a contradiction 
in terms) still in the basement apartment when Mr. Paulson purchased the home. But we 
know that the cooking facilities did exist, and were not so mobile that the renters took 
them with them after they left. Hence, the cooking facilities must have been a kitchen, 
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and not just some random hotplate or toaster. 
Moreover, the City's argument that "cooking facilities" are not enough for a 
basement apartment is also belied by the 1959 version of the Provo City Ordinances. For 
example, in 1959 under zone R-3, the homeowners are allowed to have "boarders or 
roomers," but no more than four at a time. Addendum 1, Provo City Ordinance 80, 9-3-1 
. The ordinance continues to say that these boarders are only allowed if there is no 
"separate cooking facilities." Id. 9-3-2. It seems unlikely that any significant number of 
students were living in the basement cooking all of their meals on a hot plate. But even if 
that is true, it appears that a cooking facility-which the City has admitted existed in the 
basement-is enough to establish an apartment under the Provo City Code at the time. 
Finally, Provo City ordinance defines an apartment, and if there is some ambiguity 
in the law, it should be construed against the City, who wrote the law, and in favor of the 
Appellant. Thus, while it is not clear whether an apartment needs a kitchen, cooking 
facilities, even minimal ones, like a hot plate, should be enough to establish that the 
basement apartment had a kitchen and was, therefore, a separate dwelling. 
B. The 1983 City Memo is Clear When Read in its Full Context and it 
Establishes that the Basement Apartment was a Grandfathered Use. 
The City makes a number of arguments that the 1983 City Memo is enigmatic but 
all of these arguments can be easily refuted by simply referring to the 1983 City Memo in 
its full context. 
First, the City argues that a property cannot be both "conformed" and 
"nonconforming," as those terms contradict each other. Appellee's Br. 21. But those 
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terms do not contradict each other when "nonconforming" is read as a term of art 
meaning a legal use at odds with the zoning laws. When read in that light, the status line 
i i 
simply means that the apartment is a conformed legal use, and the terms do not contradict 
at all. Provo City Code repeatedly uses the term "nonconforming" to refer to legal uses 
that are currently at odds with the zoning laws. See, e.g., Provo City Code 14.36.040, 
Addendum 4. 
I 
Next, the City argues, that it is not clear whether the "use" refers to a 
nonconforming apartment or a nonconforming right to boarders. Appellee's Br. 21. 
Again, however, the 1983 City Memo makes clear that "the basement apartment has been 
continuously occupied since the house was first built" and that the "basement was the 
only residence for some time." Thus, the 1983 City Memo clearly establishes the 
basement as a separate dwelling, established years ago. The 1983 City Memo then 
concludes by saying that "the 'grandfathered' right to have the basement apartment 
occupied is well established." R. 216-R. back of 216. Therefore, contrary to the City's 
assertion, the 1983 City Memo establishes the existence of a basement apartment, not just 
boarders. (It's worth noting, however, that the City has essentially admitted that there was 
at least a nonconforming use for renters. Appellee's Br. 19. Thus the Appellant should be 
able to rent the basement to at least four individuals, as has been done in the past, 
regardless of whether the basement apartment is established.) 
Next, the City claims that "no collection of evidence is documented" (Appellee's 
Br. 20). but the 1983 City Memo contradicts that assertion as well. The first line of the 
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1983 City Memo clearly says that "an inspection was made on October 26, 1983." Thus, 
at least some investigation was conducted at the time. Furthermore, is the City really 
arguing that because it did not do its due diligence in 1983 and investigate the legality of 
the basement, that now, the City's failure to investigate should be construed against the 
Appellant? If anything, the City's failure to do an adequate investigation in 1983 should 
be weighed against the City now arguing that the apartment is illegal. 
The City also contends that the 1983 City Memo was not a decision about whether 
the apartment was a nonconforming use, but was written simply to note that John Hansen 
Jr.'s letter was received. Appellee's Br. 20. This contention simply makes no sense. If the 
City wanted to memorialize the letter, all they had to do was save the letter or a copy of 
the letter. There was no need to write an official memorandum. Furthermore, it is the 
Community Development's job to resolve property disputes like the one outlined in the 
1983 City Memo. The City would have us believe that, despite the fact that the 1983 
City Memo presents a clear conflict about the basement apartment's legality, and despite 
the fact that Community Development is responsible for resolving these sorts of conflicts, 
in this case Community Development simply punted, did not resolve the issue, and closed 
the case. 
To the contrary, Community Development did its job and decided the case. The 
1983 City Memo lays out the controversy over whether the residence has two units or 
one, and it also definitively says that the case is closed. The only question remaining is, 
not whether the case was decided, but in whose favor the case was decided. The City 
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would have the Court believe that the following language was Community 
Development's determination that the basement apartment was illegal: 
Dr. And Mrs. Done can establish that the basement apartment has been continually 
occupied since the house was first built over 30 years ago, in fact at first the 
basement was the only residence for some time. Later the top residence was added 
and it too was occupied from the date of its construction.... I feel confident that 
the right to use the basement apartment is well established. 
R. 258-back of 258. True, these are the words of John Hansen, Jr., a lawyer writing on 
behalf of the Dones. But these words are cited extensively by the City employee. If the 
City had concluded that the basement apartment was illegal, then why did they adopt the 
words of Mr. Hansen, without even one word of rebuttal? And why did the Dones 
continue to rent out the basement apartment for the next 20 plus years, despite the fact 
that others were forced to remove their basement apartments at great personal expense. 
R. 175:282-289. The clear answer is that the basement apartment is legal. 
C. One Board Member Recognized that the Basement Apartment Likely 
Legally Existed from the Beginning, Yet He Still Arbitrarily Voted 
with the Majority's Finding that the Apartment Never Legally Existed. 
Even one of the board members agreed that the evidence was strong that the 
basement apartment was legal. One board member, Tim Boroughs said that "after 
listening to this I'm willing to say that it may have been built as a duplex or as a house 
with basement facilities legally at one time. But whether it has . . . I don't see a 
preponderance of evidence that it has been maintained that way continuously since then." 
R. 162. Yet despite his acknowledgment that the basement apartment was probably legal 
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at the beginning, he still decides to vote in support of the majority's finding, not of 
abandonment, but that the basement apartment never legally existed. R. 159; R. Back of 
291. Saying that you believe the basement apartment was likely legal in the beginning, 
and then voting to say it was never legal, is clearly acting arbitrarily and capriciously, and 
is emblematic of how the Board handled this case. 
II. THE CITY IS ESTOPPED FROM NOW DETERMINING THAT THE 
BASEMENT APARTMENT IS ILLEGAL. 
The 1983 City Memo was relied upon by the Appellant in purchasing the house, 
thus, the City should now be estopped from declaring the basement apartment illegal. 
A. Estoppel was Properly Raised before the Board of Adjustment. 
The City contends that it should not be estopped from declaring the basement 
apartment illegal because the estoppel issue was not properly preserved for appeal. That 
contention is belied by the record. 
Appellant's father clearly said that Alicia has reviewed the conforming 
nonconforming letter at the same time they were talking to the realtor. R. 167:449-454. 
Thus, it was clear to the Board that the Appellant saw the letter before closing. 
Appellant also stated that "one of the great things about the home was the basement 
apartment, that it looked like from all the evidence we had heard, it had been used for 
students and should be able to be used for that in the future." R. 186:44-46. The 1983 
City Memo had already been discussed as part of the evidence that had been heard. 
Thus, these statement clearly show that the Appellant was making the argument that she 
knew about the 1983 City Memo, and had relied upon its representation that the 
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basement apartment was a nonconforming use when buying the home. 
One board member, Steve Sabins, even understood the argument saying that, "this 
1983 City Memo really bothers me because a lot of the times we as citizens of a 
community take the professional's word for things, and we act on those things that we 
hear." R. 162:542. The City argues that this board member was referring to the Dones 
relying on the 1983 statement. Mr. Sabins does mention the Dones six lines later in the 
Board transcript. The Done's, however, did not act in any way in reliance on the 1983 
City Memo, thus, Mr. Sabins must have been referring to Alicia's act of purchasing the 
house. But even if he wasn't referring to Alicia, he clearly understood the reliance 
argument, and knew that Alicia had seen the 1983 City Memo before closing, so the 
issue was sufficiently brought to Mr. Sabin's "attention so that there [was] at least the 
possibility that it could be considered." Badger v. Brooklyn Canal Co., 966 P.2d 844, 
847 (Utah 1998). 
B. The City Acted Clear and Definitively 
The City argues that it is not clear what the City's act was that could be relied 
upon; implicitly arguing that the City did not act at all. In fact, the City did two acts, 
which have been relied upon. First, the City wrote the 1983 City Memo declaring the 
basement apartment to be a nonconforming use. Second, the City held the 1983 City 
Memo out to the public in its records as an accurate portrayal of the legal status of the 
basement apartment. Both of these are clear, definitive acts. 
C. Appellant Relied upon the City's Acts, including the 1983 City Memo 
The City contends that Appellant did not rely upon the 1983 City Memo because 
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the Appellant could not remember the specific document that caused her to believe the 
basement apartment was a nonconforming use when she closed on the house. Appellee's 
Br. 32; R. 301. While it is true that the Appellant did not have the specific document in 
mind when she closed on the house, it was nevertheless, the 1983 City Memo that caused 
Appellant to believe that the basement apartment was legal before closing. Appellant, 
with her father, reviewed a stack of documents about the property that her realtor had 
retrieved from the City. From reviewing these documents, they came to the conclusion 
that the basement apartment was a nonconforming use. After closing on the house, the 
Appellant received the zoning verification letter declaring that the basement apartment 
was not legal. She then reviewed the documents again. The 1983 City Memo was the 
only document in the stack of documents that addressed the legality of the basement 
apartment. Thus, by process of elimination, the 1983 City Memo was the document that 
told the Appellant that the basement apartment was legal, and she relied upon that 
understanding. 
D. John Wallace, the Seller's Realtor Approached the City about Zoning 
and the Legality of the Basement Apartment, but Received No 
Response until after Closing. 
Contrary to the City's assertion, Appellant did not avoid the City's input with 
regards to the legality of the basement apartment. Appellee's Br. 36. In fact, the Done's 
Realtor requested a zoning verification nine weeks prior to closing on the house. The 
City simply failed to perform that verification in a timely manner. Unfortunately, the 
City cannot be estopped by failing to act, otherwise this would be an easy case. The 
closing date was approaching, forcing Appellant to decide whether or not to finalize the 
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purchase of the home. Reliance upon the 1983 City Memo, therefore, was not 
unreasonable given the fact that the City failed to give a zoning verification before 
closing. 
E. Controversy is not the Same as Illegality 
The City also argues that because the Appellant knew that there was controversy 
surrounding the basement apartment, she, therefore, could not have relied upon the 1983 
City Memo saying the apartment is a grandfathered use. Appellee's Br. 35. But to make 
that argument, the City has to conflate what is controversial with what is illegal. Simply 
because the Appellant knew that the neighbors do not like renters, does not mean that 
she knew that the apartment was illegal. To the contrary, Appellant believed based on 
the 1983 City Memo, other documents, and the historical use of the apartment, that the 
apartment was a grandfathered use. But at closing, John Wallace informed Appellant that 
her neighbors were going to challenge the legality of the basement apartment, so the 
Appellant started to gather more evidence. The fact that she gathered more evidence 
does not in any way mean that she did not think the basement apartment was legal when 
she bought it. 
Ill, THE BOARD MADE NO FINDING THAT THE BASEMENT 
APARTMENT HAD BEEN ABANDONED. THERE ARE MANY 
ARGUMENTS AGAINST ABANDONMENT WHICH HAVE NOT BEEN 
RAISED BECAUSE THE ISSUE WAS NOT PROPERLY PRESERVED. 
Provo City Code requires that "every decision of the Board of Adjustment shall be 
by motion, each of which shall contain a full record of the findings of the board in the 
particular case."Addendum 2, 14.05.040 (7). The Board made no motion or finding that 
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the nonconforming use had been abandoned. The City, however, urges the this Court to 
ignore the City's own law and elevate Board discussion to the level of an official 
finding. It is, however, inappropriate to decide this case on abandonment because the 
issue was not properly vetted before coming before this Court. 
Even though the issue of abandonment was not officially discussed, and thus 
should not be at issue on this appeal, there are a number of other problems with the 
City's theory that the nonconforming use was abandoned. The City cites to a place in the 
record where some of the board members indicated that they do not believe that the 
basement apartment had been rented continuously. R. 160-162. For example, board 
member Tim Borough said that "I don't see a preponderance that [the basement 
apartment] has been maintained that way continuously since then." R.162. Board 
member Steve Sabins also said that "between 2001 and 2003 there were not renters there 
for up to six months at a time." R. 161. Another board member, Margarett Rasmussen, 
said that "we don't have receipts that prove that 'we [presumably the previous owners?] 
have rented this house continually." R. 161:577-79. Margarett then concludes that "she 
[Mr. Done] lost the use over and over again." R. 160:586. 
Even these statements, although not official findings required by Provo City 
Code, still do not prove what the City contends. Only Margarett Rasmussen made a 
definitive statement about whether the nonconforming use has been abandoned (in her 
words "lost"). The other statements only go to the question of whether the basement 
apartment was continuously rented. But continuous use of a nonconforming use is only 
part of the inquiry as to whether a nonconforming use has been abandoned. None of the 
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board members addressed the issue of whether Mrs. Done had the intent to continue to 
rent the basement apartment. Thus, even if the Board had made a finding of 
abandonment, it skipped a vital step in the abandonment analysis. 
A. Evidence of Mrs. Done5 Intent to Rent the Basement Apartment 
Rebuts the Presumption of Abandonment While She Owned the 
Home. 
While failing to use a nonconforming use for six months creates a presumption of 
abandonment, that presumption can be rebutted by evidence that the owner of the 
apartment "[maintained the structure or use . . . in accordance with the applicable codes; 
or [h]as actively and continually attempted to sell or lease the property." Addendum 3, 
Provo City Code 14.36.090 (3)(a)-(b). Of course there were a few times towards the end 
of Mrs. Done's life when, although she would have liked to rent the apartment, she could 
not for health reasons or some other reason. But that presumption of abandonment is 
rebutted by the evidence of Jeanine D. Gunn, who says that her mother never intended to 
abandon the basement apartment. R. Back of 283. Other testimony at the hearing, 
ironically presented against the Appellant, also support the fact that Mrs. Done had an 
intent to rent the apartment. For example, Lisa Wygant, a neighbor testified that Mrs. 
Done said, "that she liked to have renters." R. 169:393. Another neighbor Mrs. Gardner, 
also testifying against the Appellant, saying that Mrs. Done told her that "I'm an old lady 
and I know my apartment has been grandfathered, and I am not worried about it." 
171:363-364. 
The only evidence that might contradict Mrs. Done's intent to continue to rent the 
basement apartment is her statement over the phone to zoning officials saying that the 
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basement apartment was "nice", but that she "really didn't care whether [she] lost it or 
not." R. 124-123. Of course that statement doesn't really show much of anything. Mrs. 
Done could have the intent to rent the basement apartment, and simultaneously not 
particularly care if she lost that right. 
Furthermore, there are other reasons to doubt that Mrs. Done expressed her true 
intent in that statement. Mrs. Done made this flustered statement right after Provo city 
officials completely misstated the law by telling her that she had already abandoned the 
basement apartment because she had not rented it for six months. R.124. Thus, Mrs. 
Done likely made the statement to console herself because she thought she had lost her 
nonconforming use. Had the City not misrepresented the law, she would likely not have 
made this flippant statement. Thus, the City's misstatement of the law gives rise to the 
statement, and may also give rise to an estoppel argument - before abandonment can take 
place, a nonconforming use must exist. 
In addition, if Mrs. Done did not have the intent to continue to rent the basement 
apartment, why would she call the City to find out whether her apartment was deemed 
abandoned? Clearly she still had the intent to rent the basement apartment, otherwise 
there would be no need to find out whether the apartment was still legal. 
Other evidence shows that the basement apartment was not abandoned. 
Maintaining the use is also a way the use can be preserved. There is no evidence that the 
basement apartment was changed in any way; instead it was maintained ready to rent. 
Mrs. Done either rented, or attempted to rent the basement apartment while she lived 
there. Even as late as Dec. 2005, she was trying to rent out the basement apartment. R. 
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Back of 75. Thus, the evidence shows quite clearly that Mrs. Done always intended to 
rent her basement apartment. 
B. The Appellant Does Not Have the Burden to Prove the Basement 
Apartment was Continuously Rented for Every Six Month Period. 
The City argues that there was little evidence to support Appellant's contention 
that the first two owners (those before the Dones) continuously rented the basement. 
Both Mr. Paulson, and Mrs. Shain testified that the apartment was rented while they, or 
their parents, lived in the house. Since there was no evidence presented to show that the 
house had not been continuously rented, Appellant's evidence should be enough to carry 
the day. 
In fact, it's simple common sense that the City should always have the burden to 
show that a nonconforming use has not been used for six months if it wants to raise the 
presumption of abandonment. If the City did not have that burden, it could simply assert 
that any older nonconforming use was abandoned decades ago, without actually 
producing any evidence that it was abandoned. The property owner would then be forced 
to provide evidence that it was continually used during that time. But if the property 
owner is a subsequent purchaser and the allegation covers a period of years or decades 
before he purchased, he will likely not be able to gather any evidence that the property 
was continually used, even it that was the case. Thus, unless the City actually has some 
sort of evidence that the apartment was not rented before the Done's purchased the 
home, the Appellant should not have to show that it was rented continuously. 
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CONCLUSION 
For the forgoing reasons, Appellant, Alicia K. Vial, respectfully requests that this 
Court overturn the decision of the Provo City Board of Adjustment and hold that the 
basement apartment is a valid nonconforming use. In the alternative, Appellant asks the 
Court to declare that the Appellant has the right to rent the basement apartment to at least 
four non-related individuals, as was provided in the 1959 Provo City Ordinance. 
Addendum 1. This nonconforming use has clearly been grandfathered. 
DATED this / ? day of March, 2008. 
VIAL FOTHERINGHAM LLP 
A. Richard Vial 
Attorneys for Appellant Alicia K. Vial 
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On this [Y day of March, 2008,1 sent a true and correct copy of the 
foregoing APPELLANT'S REPLY BRIEF, via first class mail, postage pre-paid, to the 
following: 
ROBERT WEST 
DAVID C. DIXON 
CAMILLE S. WILLIAMS 
J. BRIAN JONES 
Attorneys for Provo City 
P.O. Box 1849 
Provo, Utah 84603 
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ADDENDUM 
1. Provo City Ordinance in 1959, No. 80, 9-3-1 and 9-3-2 
2. Provo City Code Chapter 14.05.040 (7) - Board Procedure 
3. Provo City Code Chapter 14.36.090 (3)(a)-(b) - Abandonment of Nonconforming 
Structure or Use 
4. Provo City Code Chapter 14.36.040 - Nonconforming Uses 
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M51 0®>INIAMC£ 
PROVO CITY ORDINANCES -— NO, 80 
12, Home occupations when ap-
proved by the Board of Adjust-
ment, 
3-2-3, Area Requirements. 
An area of not less than ten 
" thousand (10,000) square feet shall 
be provided and maintained for 
each dwelling and uses accessory 
thereto. For other main buildings 
an area of at least one (1) acre 
shall be provided and maintained, 
except that an area of at least 
flity-five (SS) acres shall be pro-
vided and maintained tor country 
clubs. 
S-2-4. Width Requirements 
The nunimum width of any 
building site lor a dwelEng shall 
be ninety (90) linear feet. The 
minimum width far any building 
site For other main buildings shall 
he one-hundred fifty (150) feet, 
9*2-5. Location &£ Buildings and 
Structures 
L Front setback—Same as B-1 
R-esidential Zone. 
2, Side Setback—Interior Lots. 
For interior lots all dwellings 
and other main buildings shall be 
set back from the side property 
line a distance of at least ten (10) 
feet, and the total distance of the 
two side setbacks shall be at least 
twenty-four (24) feet, except that 
the total distance of the two side 
setbacks shall not be less than 
one-fchird of the width of the dwel-
ling or other main building 
measured parallel with the front 
lot line. The minimum setback 
tram the side property line for 
accessory buildings shall be ten 
(10) feet if said accessory build-
ings are located less than six (8) 
ffcet in the rear ocf the main build-
ing, Tor accessory buildings all 
parts of which are located a dis-
tance of greater than six {6; feet 
in the rear of any part of the 
main building, no mindmum side 
setback shall be required, however 
no part of an accessory building 
shall extend beyond the property-
line. 
S. Side Setback, Comer Lots— 
Same as S-l Zone, 
4. Rear Setback, Interior Lots -
Same as R-l Zone. 
5. Bear Setbacks Corner Lots— 
Same as R-l Zone. 
9*3*6. Height of Buildings. 
Same- as B-t Zone. 
9-2-7. Size of Buildings. 
The ground floor area of any 
one-family dwelling shall not be 
less than one thousand (1,000) 
square feet, exclusive of open 
porches and carports. For churches 
there shall be a ground floor area 
of at least five thousand (5,000) 
square feet. 
9-2-8, Special Provisions. 
1. Same as R-l Zone. 
9-2-9. See also Supplementary 
Regulations (Chapter 2). 
9-3. R-3 RESIDENTIAL ZONE 
9-3-1, Objectives and Characteris-
tics of Zone 
The objective in establishing the 
R-3 Residential Zone is to encour-
age the creation and maintenance 
of a residential environment with-
in the city which is characterized 
by one-family dwellings and other 
buildings situated on normal 
urban-type lots eighty (80) foot 
widths, surrounded by well-kept 
lawns, trees, shrubs and other 
plantings. While much of the Land 
within this zone is currently de-
voted to agricultural and other 
open land uses, it is intended that 
the land shall develop into resi-
dential uses having characteristics 
as herein above set forth. 
Representative of the uses with-
in 3hi-s 'zone are^ "bae"-family dwel-
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PROVO CITY ORDINANCES — NO. 80 
Ungs and one-family dwellings 
*fafr*g<i ^ bumber* joi WardersJ ,or 
roomefcs7~afto agriculture, schools, 
cmrrdbes, parks, playgrounds and 
certain oth&r uses mot incompatible 
with the characteristics of this 
zone. On the other hand, boarding 
and lodging bouses accommodating 
more than four (4) guests, as well 
as twp-faxniiy dwellings, triplexes* 
apartment bouses and other uses 
representative of KigEer . r . 
resadential areas are not permitted 
in Bite zonei ' JP*"^ »•" ." ' ^ 
Owners and developers- of prop-
erty aire advised that primacy is 
given in this 2one to one-family 
dwellings situated on lots averag-
ing from eighty (80) to ninety (90) 
feet in width and from eight 
thousand (8,000) to ten thousand 
{10,000 square feet in area, and 
property should be developed and 
maintained in recognition thereof. 
In order to accomplish the ob-
jectives of this ordinance and to 
promote the characteristics of this 
zone, the following regulations 
shall apply in the R-3 Residential 
Zone: 
9-W. Use Regulations. 
The following uses shall be per-
mitted in the R-3 Residential Zone: 
h Any use permitted in the R-2 
Residential Zone, 
2, The keeping of not more than 
four (4). nonrtransient roome;r»s_or 
boadqp in "any dwelling, provided 
tha too sign shall be displayed 
and no jepjarate c poking „ fa qili {lea 
shall ""£? maintctined^in connection 
wun the boarding1 of rooming use. 
3, Private fruit coolers, fruit 
storage buildings and other private 
agricultural storage buildings for 
products raised on the premises, 
also private farm equipment and 
storage buildings provided such 
uses are located on a site contain-
ing at east five (5) acres and are 
situated at least two hundred (2O0) 
feet froai any existing dwelling on 
any adjoining lot. 
9-3-3. Area Requirements 
An area of not less than eight 
thousand (8,000) square feet shall 
be provided and maintained for 
t^Lizh dwelling and uses accessory 
thereto. For other main buildings, 
aa area of at least one (1) acre 
shall be provided and maintained. 
Country clubs shall contain at 
least fifty-five (SS) acres. 
9-3-4. Width Requirements. 
The minimum width of any 
building sit for a dwelling shaU 
be eighty (30) linear feet. The' 
minimum width for other main 
buildings shall be one hundred 
fifty (ISO) feet. 
9-3-5. Location of Buildings an<* 
Structures. 
1. Front Setback—Same as B-I 
Zone, 
2.-Side Setback—Interior Lots. 
For interior lots all dwellings 
and other main buildings shall be 
set back firom the &id& property 
line a distance of at least ten do 
feet and the total distance of the 
two side setbacks shall be at least 
twenty (20) feet, provided that 
said minimum side setback m^y 
be reduced to six (6) feet for 
dwellings having ajj attached 
garage or carport, and the total 
distance of the two side setbacks 
may be reduced to sixteen (L6) 
feet. The minimum setback from 
the side property line for acces-
sory buildings shall be six (6) feet 
If said accessory buildings are lo-
cated less than six (6) feet in the 
rear of the main building,For ac-
cessory buildings aU parts of which 
are located a distance of greater, 
than six (6) feet in the rear of 
33 
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a lot by one-half (1/2) acre or less in size contiguous to 
and surrounded by lots with existing structures constructed 
below the base flood level. As the lot size increases beyond 
the one-half (1/2) acre, the technical justification required 
for issuing the variance increases. 
(ii) Variances may be issued for the reconstruction, 
rehabilitation or restoration of structures listed on the 
National Register of Historic Places or the State Inventory' 
of Historic Places, without regard to the procedures set 
forth in the remainder of this Section. 
(iii) Variances shall not be issued within any designated 
floodway if any increase in flood levels during the base 
flood discharge would result. 
(iv) Variances shall only be issued upon a determination 
that the variance is the minimum necessary, considering the 
flood hazard, to afford relief. 
(v) Variances shall only be issued upon: 
(A) a showing of good and sufficient cause; 
(B) a determination that failure to grant the 
variance would result in exceptional hardship to the 
applicant; and 
(C) a determination that the granting of the 
variance will not result in increased flood heights, 
additional threats to public safety, extraordinary 
public expense, create nuisances, cause fraud on 
or victimization of the public, or conflict with the 
Provo City Code and other existing local laws or 
ordinances. 
(vi) Any applicant to whom a variance is granted 
permitting construction of a house with an elevation below 
the base flood elevation shall be given written notice that 
the cost of flood insurance will be commensurate with the 
increased risk resulting from the lowered floor elevation. 
(Am 1992-75, Am 1995-99, Am 2001-33) 
14.05.040. Procedure. 
(1) The Board of Adjustment shall act in strict accordance with 
the procedure specified by law and by this Title. 
(2) All appeals and applications made to the Board shall be in 
writing, on forms prescribed by the Board and within fourteen (14) 
days of the action or decision appealed from by filing a Notice of 
Appeal with the officer from whom the appeal is taken or with the 
Board of Adjustment. The officer from whom the appeal was taken 
shall forthwith transmit to the Board of Adjustment all papers 
constituting the record upon which the action appealed from was 
taken, 
(3) Every appeal or application shall refer to the specific 
sections of the Provo City Code involved, and shall exactly set forth 
the interpretation that is claimed, the use for which the conditional 
use permit is sought, or the details of the variance that is applied for 
and the grounds on which it is claimed that the variance should be 
granted, as the case may be. 
(4) At least fourteen (14) days before the date of any hearing on 
an application of appeal to the Board of Adjustment, the secretary of 
such Board shall transmit to the Planning Commission a copy of the 
notice of the aforesaid hearing and shall request that the Planning 
Commission submit to the Board of Adjustment its advisory opinion 
on said application or appeal, and the Planning Commission shall 
submit a report or such advisory opinion prior to the date of said 
hearing. 
(5) An appeal stays all proceedings in furtherance of the action 
appealed from unless the officer from whom the appeal is taken certifies 
to the Board of Adjustment after the Notice of Appeal shall have been 
filed with him that by reason of facts stated in the Certificate, a stay 
would, in his opinion, cause uiuninent peril to life or property. In such 
case, proceedings shall not be stayed otherwise than by restraining 
order which may be granted by the Board of Adjustment or by the 
District Court on application and notice and due cause shown. 
(6) No action of the Board shall be taken on any case until 
after proper notice has been given and public hearing has been held. 
Upon the hearing, any party may appear in person or by agent or by 
attorney 
(7) Every decision of the Board of Adjustment shall be by 
motion, each ofwhich shall contain a full record of the findings of the 
Board in the particular case. 
(8) in exercising its powers, the Board of Adjustment may reverse 
or affirm, wholly or partly, or may modify the order requirement, 
decision, or determination as ought to be made, and to that end shall 
have all of the powers of the officer from whom the appeal is taken. 
The concurring vote of three (3) members of the Board shall be 
necessary to reverse any order, requirement, decision or determination 
of any such administrative official, or agency or to decide in favor of 
the appellant on any matter upon which it is required to pass under 
any such section of the Provo City Code, or to affect any variation in 
such section of the Provo City Code. 
(9) Decisions of the Board of Adjustment become effective at 
the meeting in which the decision is made, unless a different time is 
designated in the Board's rules or at the time the decision is made. 
(10) Notices of public hearings required by this Title before the 
Board of Adjustment shall be given at least fifteen (15) calendar days 
before the hearing by publication or at least once in a newspaper of 
general circulation within Provo City. Such notice shall state the time 
and place of such hearing and shall include a general explanation 
of the matter to be considered and a general description of the area 
affected. Additional notice may be given as deemed necessary. (Am 
1987-45, Am 1992-75, Am 1995-99, Am 2003-17) 
14.05.050. Judicial Appeal. 
(1) Any person aggrieved by or affected by any decision of the 
Board of Adjustment may have and maintain a plenary action for relief 
from the District Court of competent jurisdiction, provided petition 
for such relief is presented to the court within thirty (30) days after 
the filing of such decision in the office of the Board of Adjustment or 
with the City Recorder. 
(2) The filing of a petition does not stay the decision of the Board 
of Adjustment. 
(3) Before filing the petition, the aggrieved party may petition 
the Board of Adjustment to stay its decision. 
(4) Upon receipt of a petition to stay, the Board of Adjustment 
may order its decision stayed pending District Court review if the 
Board of Adjustment finds it to be in the best interest of the city. 
(5) After the petition is filed the petitioner may seek an injunction 
staying the Board of Adjustment's decision. (Am 1992-75) 
Chapter 14.06. Interpretation and Definitions. 
14.06.010. Rules of Construction and Interpretation. 
14.06.020. Definitions. 
14.06.030. Illustrations. 
14.06.010. Rules of Construction and Interpretation. 
(1) All provisions, terms, phrases and expressions contained in 
this Title shall be liberally construed to accomplish the purposes set 
forth herein. 
For the purpose of this Title, certain words and terms shall be 
interpreted as follows: 
(2) Words used in the present tense include the future unless the 
context clearly indicates the contrary. 
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(3) Nonresidential Zones. Anew building may be constructed on 
a legally established lot which is nonconforming as to area, frontage 
and/or width provided the building conforms to all other requirements 
of this Title and other applicable codes. 
(4) Lot with Existing Building or Structure. If a nonconforming 
lot contains a legally established structure the owner may continue 
the legal use of such structure and may expand the structure so long 
as the expansion conforms to applicable requirements of this Title. 
(5) Accessory Buildings. Accessory buildings customarily 
incidental to a main building or structure may be constructed on a 
nonconforming lot provided the accessory building and its location on 
the lot meets all other applicable building and zoning requirements. 
(Rep&ReEn 2002-05) 
14.36,070. Other Nonconformities. 
(1) Application and Intent. This Section shall apply to any 
other circumstance which does not conform to the requirements of 
this Title including, but not limited to, fence height or location; lack 
of buffers or screening; lack of or inadequate landscaping; lack of 
or inadequate off-street parking; and any other nonconformity not 
covered by Sections 14.36.040, 14.36.050, and 14.36.060 of this 
Chapter. Because the nonconformities regulated by this Section 
involve less investment and are more easily corrected than those 
regulated by Sections 14.36.030, 14.36.040, and 14.36.050 of this 
Chapter, the intent of the City is to eliminate such nonconformities as 
quickly as practicable. The degree of such nonconformities shall not 
be increased. 
(2) Nonconforming Development with Approved Site Plan. Any 
nonconforming development which is governed by an approved site 
plan shall be deemed to be in conformance with this Title to the extent 
such development conforms to the plan. 
(3) Compliance Required. Except as provided in Subsection (4), 
a nonconformity other than one enumerated in Sections 14.36.040, 
14.36.050, and 14.36.060 of this Chapter shall be brought into 
conformance upon the occurrence of any one of the following: 
(a) Any action which increases the floor area of the premises 
by more than thirty percent (30%). 
(b) Any action which, when combined with one (I) or more 
previous expansions that have occurred over a period of time, 
causes the aggregate area of expansion to exceed thirty percent 
(30%) of the original floor area of the premises. 
(c) For a lot located in a commercial or industrial zone, any 
change in use to a more intensive use when a new certificate of 
occupancy is required. 
(4) This Section shall not apply to property located in the CBD 
zone. (Rep&ReEn 2002-05, Am 2003-43) 
14.36.080. Nonconformities Resulting From Public Action. 
When area or yard setbacks of a legally established lot are 
reduced as the result of conveying land to a federal, state or local 
government for a public purpose, such lot and yards shall be deemed 
to be in compliance with the minimum lot size and yard setback 
standards of this Title without any need for a variance. (Rep&ReEn 
2002-05) 
14.36.090. Abandonment of Nonconforming Structure or Use. 
(1) Presumption of Abandonment by Passage of Time. Any 
nonconforming structure or use which is not occupied or used for 
a continuous period of six (6) months shall be presumed abandoned 
and shall not thereafter be re-occupied or used except in a manner 
that conforms to the requirements of this Title unless the presumption 
of abandonment is overcome as provided in Subsection (3) of this 
Section. 
(2) Presumption of Abandonment by Event. Independent of the 
six (6) month requirement set forth in Subsection (1) of this Section, 
a nonconforming structure or use shall be presumed abandoned when 
any of the following events occur: 
(a) The owner has in writing or by public statement indicated 
intent to abandon the structure, use or other nonconformity 
(b) A less intensive use has replaced the original 
nonconforming use; 
(c) The owner has physically changed the structure or its 
permanent equipment in a way that reduces or eliminates the 
nonconformity; or 
(d) The structure has been removed through applicable 
procedures for the abatement or condemnation of unsafe 
structures. 
(3) Overcoming Presumption of Abandonment. A presumption of 
abandonment may be rebutted upon evidence presented by the owner 
showing no intent to abandon the structure or use. Such evidence 
may include proof that during the alleged period of abandonment the 
owner has done either of the following: 
(a) Maintained the structure or use, if any, in accordance 
with the applicable codes; or 
(b) Has actively and continuously attempted to sell or lease 
the property where the structure or use is located. (Rep&ReEn 
2002-05) 
14.36.100. Determination of Nonconforming Status - Effect of 
Determination. 
(1) Procedure. The Zoning Administrator, or the Administrator's 
designee, shall determine the existence, expansion, or modification 
of a nonconforming lot, structure, use or other nonconformity as 
provided in the following procedure: 
(a) If a determination of the nonconforming status of 
a property is desired, the owner or his designee shall make 
application for a Zone Verification with the Department of 
Community Development. The Zoning Administrator shall then 
investigate the factual and legal history of the subject property 
and shall thereafter make a determination of nonconforming 
status of the property. 
(b) Notice of the determination of nonconforming status 
shall be mailed to the owners of the subject property, and to the 
chair of the neighborhood where the property is located. 
(c) If within ten (10) days after notice is mailed, information 
is received by the Zoning Administrator which may affect the 
validity of the determination, the Administrator may make an 
amended determination. Notice of an amended determination 
shall be given as set forth in Subsection (b) of this Section. 
(d) The notice shall include a statement that any 
determination may be appealed to the Board of Adjustment as 
provided in Chapter 14.05 of this Title and shall state the date by 
which the appeal must be filed. 
(2) Burden of Proof. In all cases, the property owner shall 
have the burden of proving by a preponderance of evidence that a 
lot, structure, use or other circumstance which does not confonn 
to the provisions of this Title complied with applicable ordinance 
requirements in effect when the nonconforming circumstance was 
established. 
(a) A preponderance of evidence is evidence which is more 
credible and convincing than evidence offered in opposition to 
it. 
(b) Evidence offered to prove a lot, structure, use, or other 
circumstance was legally established may include, but is not 
limited to: 
(i) The date when the circumstance was created; 
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Chapter 14.36 Nonconforming Uses, Structures, 
and Lots, 
14.36.010. Purpose. 
14.36.020. Scope. 
14.36.030. Change in Nonconforming Status. 
14.36.040. Nonconforming Uses. 
14.36.050. Nonconforming Structures. 
14.36.060. Nonconforming Lots. 
14.36.070. Other Nonconformities. 
14.36.080. Nonconformities Resulting From Public Action. 
14.36.090. Abandonment of Nonconforming Structure or Use. 
14 36.100. Determination of Nonconforming Status-Effect of 
Detenu ination. 
14.36.110. Residential Structures OriginalLy Constructed as a One-
family Dwelling - Status Determination. 
14.36.120. Apartment Dwellings - Status Determination. 
14.36.140. Billboards Exempt. 
14.36.150. Appeals. 
14.36.010. Purpose. 
The purpose of this Chapter is to establish regulations governing 
legally established lots, structures, uses and other nonconformities 
that do not conform to applicable requirements of this Title. They may 
continue to exist and be put to productive use, but their nonconforming 
aspects shall be regulated as provided in this Chapter. The intent of 
this Chapter is to recognize the interests of property owners while 
controlling expansion of nonconforming conditions. (Rcp&ReEn 2002-
05) 
14.36.020. Scope. 
The provisions of this Chapter shall apply to all lots, structures, 
uses and other nonconformities within the City regardless of when 
the nonconformity was established. Any lot, structure, use or other 
circumstance governed by this Title which does not conform to the 
provisions of this Title may be continued to the extent that it was 
legally established and complies with applicable provisions of this 
Chapter. (Rep&ReEn 2002-05) 
14.36.030. Change in Nonconforming Status. 
A nonconforming lot, structure, use or other nonconformity may 
not be changed except in conformance with the provisions of this 
Title. Whenever any nonconforming use is changed to a less intensive 
nonconforming use, such use shall not be changed back to a more 
intensive nonconforming use. Whenever any nonconforming use is 
changed to a conforming use, such use shall not later be changed to a 
nonconforming use. (Rep&ReEn 2002-05) 
14.36.040. Nonconforming Uses. 
(1) Continuation. A nonconforming use which was legally 
existing when such use became prohibited may be continued as 
provided in this section and by any other applicable provision of this 
Chapter, so long as it remains otherwise lawful, subject to applicable 
standards and limitations in this Chapter. 
(2) Expansion Within Conforming Building. A nonconforming 
use existing within a portion of a conforming building may not be 
expanded. 
(3) Expanding and Altering Nonconforming Uses of Land and 
Structures. No nonconforming use may be moved, enlarged or altered 
and no nonconforming use of land may occupy additional land, except 
as provided in this Section. 
(a) A nonconforming use may not be enlarged, expanded or 
extended to occupy all or a part of another structure or site, that 
it did not occupy on January 1, 2002. 
(b) A structure containing a nonconforming use may not be 
moved unless the use shall thereafter conform to the regulations 
of the zoning district into which the structure is moved. Prior to 
moving any building, the applicant shall make application, and 
go through the process set forth in Chapter 14.40. Provo City-
Code. 
(4) Nonconforming Use of Open Land. A nonconforming use of 
open land may be continued provided such nonconforming use shall 
not be expanded or extended into any building or open land, except 
as may be required by law. 
(5) Expansion of Outdoor Nonconforming Uses. A 
nonconforming use of a lot where the principal use is not enclosed 
within a building, such as a salvage yard or a motor vehicle sales lot. 
shall not be expanded except in conformity with the requirements of 
this Title. 
(6) Restoration. A nonconforming use in a conforming structure 
damaged by fire, wind, tornado, earthquake, or other natural disaster 
or calamity may be restored as it existed previously and its use may 
be continued so long as restoration is complete within one (1) year. 
(Rep&ReEn 2002-05, Am 2003-43) 
14.36.050. Nonconforming Structures. 
(1) Continuation. A nonconforming structure in any zone may 
be continued as provided in this Section and any other applicable 
provision of this Chapter so long as no additions or enlargements are 
made thereto and no structural alterations are made therein, except 
as provided in this Section or as may be required by law. If any 
nonconforming structure is removed from the lot where it was located 
each future structure thereon shall conform to applicable provisions 
of this Title. 
(2) Maintenance and Repair. A nonconforming structure may 
be maintained. Repairs and structural alterations may be made to 
a nonconforming structure within the existing footprint thereof 
provided that the degree of nonconformity is not increased. 
(3) Expansion and Enlargement. Any expansion of a 
nonconforming structure that increases the degree of nonconformance 
is prohibited except as provided in this Subsection or as may 
be required by law. .An existing one-family dwelling which is 
nonconforming as to height, area, or yard regulations may be added to 
or enlarged if the addition or enlargement conforms with applicable 
requirements of this Title. Provided, however, that such a dwelling 
which is nonconforming as to side yard requirements but having a 
minimum side yard of not less than three (3) feet, may be extended 
along the nonconforming building line to the extent of one-half 
(V2) the length of the existing dwelling if such extension is for the 
purpose of enlarging and maintaining the existing dwelling unit in 
the structure, and provided such enlargement conforms to all other 
regulations of the zone in which the dwelling is located. 
(4) Relocation. If a nonconforming structure is relocated within 
the City, it shall be located in a manner which fully conforms with 
applicable requirements of this Title, including the procedures set 
forth in Chapter 14.40, Provo City Code. 
(5) Restoration. A nonconforming structure damaged by fire, 
wind, tornado, earthquake, or other natural disaster or calamity may 
be restored as it existed previously and its use may be continued so 
long as restoration is complete within one (1) year. (Rep&ReEn 2002-
05) 
14.36.060. Nonconforming Lots. 
(1) Continuation. A nonconforming lot may continue to be 
occupied and used although it may not conform in e\ery respect with 
the dimensional requirements of this Title, subject to the provisions 
of this Section and any other applicable provision of this Chapter. 
(2) Residential Zones. A new dwelling may be constructed on 
a legally established lot which is nonconforming as to area, frontage 
and/or width provided the dwelling conforms to all other requirements 
of this Title and other applicable codes. 
